Appendix B

INSTITUTIONAL CONTROLS



1.0 OFFPOST INSTITUTIONAL CONTROLS

This Appendix to the Rocky Mountain Arsenal (RMA) Final Offpost Operable Unit (OU) Record of
Decision (ROD) presents the institutional controls for the Offpost OU selected remedy. The combination
of Alternative N-4 and NW-2 is identified as the selected remedy in the ROD and the Final Offpost
Endangerment Assessment/Feasibility Study (EA/FS) for the RMA Offpost OU and is described fully in
the Section 9.0 of the ROD and in the EA/FS. The ROD identifies the following objective for institutional
controls as a component of remedial action in the Offpost OU: prevention of the use of the ground water

underlying areas of the Offpost OU exceeding groundwater containment system remediation goals

The State of Colorado and the local governmental agencies that have regulatory authority over certain
activities in the Offpost OU land area have several current regulations that significantly limit or prevent
use of the groundwater from the alluvial aquifer. Attachment 1 (Controls of Alluvial [Unconfined]
Aquifer Use, RMA Offpost Operable Unit) and Attachment 2 (Land and Water Use, Management, and
Approval Processes - Adams County, City of Brighton, Commerce City) provide the current regulations
applicable to groundwater use, well construction, building permits, and zoning requirements. Attach-
ment 1 particularly describes the institutional controls relied upon to meet the objectives for institutional

controls established in the selected remedy.

This appendix identifies the authority for use of institutional controls under the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (CERCLA), 42 U.S.C.

§9601 et seq. and the National Contingency Plan (NCP), 40 CFR Part 300.
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2.0 THE USE OF INSTITUTIONAL CONTROLS UNDER CERCLA

Section 121 of CERCLA requires that EPA select remedial actions that assure protection of human health
and the environment. 42 U.S5.C. § 9621. EPA has recognized that this protection can be achieved
through a variety of methods, including institutional controls (Preamble to the NCP, 55 Fed. Reg. 8666,
8703 [March 8, 1990]; 40 C.F.R. § 300.430 [a] {1] [iii] [C]}. Institutional controls may be an integral
component of a remedy that is necessary for such remedy to achieve CERCLA'’s protectiveness mandate.
(See for example, Preamble to the NCP, 55 Fed. Reg. at 8703, 8706, 8711, and 8734). Additionally,
institutional controls may be a component of a completed remedy to protect human health and the
environment from treatment residuals and untreated wastes. (40 C.F.R. § 360.430 [a] [1] [III] [C]-[D]).
Institutional controls are a necessary supplement when some waste is left in place, as it is in most

response actions (Preamble to the NCP, 55 Fed. Reg. at 8706).

EPA identifies examples of institutional controls in the NCP Preamble, and expressly acknowledges that

institutional controls have a valid role in CERCLA cleanups:
Examples of institutional controls, which generally limit human activities at or near facilities
where hazardous substances, pollutants, or contaminants exist or will remain on-site, include
land and resource (e.g. water) use and deed restrictions, well-drilling prohibitions, building
permits, and well use advisories and deed notices. EPA believes, however, that institutional
controls have a valid role in remediation and are allowed under CERCLA (e.g., 55 Fed. Reg. at
8706, section 121[d][2][B] [kK]).

Within ninety days of the issuance of the Offpost ROD, the Army will issue an Implementation Plan

which will contain a schedule for finalization of the Institutional Controls provided for in the ROD. That

plan will provide that all Institutional Controls will be in place not later than September 1, 1996. All

dates contained in that Plan will be enforceable as provided in CERCLA Section 310 and the FFA.
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3.0 SITE DESCRIPTION

A detailed description of the Offpost Study Area is presented in Section 1.0 of the ROD and in the
EA/FS. The Offpost Study Area was defined to include the area bounded by 80th Avenue, the South
Platte River, Second Creek, and the north and northwest boundaries of RMA. The Offpost Study Area
also includes the surface waters of Barr Lake, the O’Brian Canal, and Burlington Ditch from 80th Avenue

to Barr Lake.

The Offpost OU is a portion of the Offpost Study Area north of RMA. The Offpost OU consists of the
area within the Offpost Study Area that requires remediation; specifically, the groundwater containment

system remediation goals exceeding cleanup standards.
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Attachment 1

CONTROLS OF ALLUVIAL (UNCONFINED) AQUIFER USE
RMA OFFPOST OPERABLE UNIT



Att hm

U.S. Department of the Army
Telephone No: (303) 289-0202

1. The Army will provide the Office of the State Engineer, State of Colorado, with a map identifying
those areas in the Offpost Study Area where groundwater could potentially exceed containment
system remediation goals. This map will be updated based on each sampling round.

2. The Army will establish procedures to ensure that the well notification program is operating
effectively. The Army will inspect, or oversee inspection, of all well construction activity to
monitor conformance with the State Board of Examiners well drilling regulations.

3. The Army will fund analytical sampling of any future domestic well constructed in the area of
contamination, if requested.

4. The Army will provide Commerce City, the City of Brighton, and Adams County officials with
the same map (as described in item No. 1) provided to the Office of the State Engineer. The
Army will make arrangements with these governmental agencies to ensure that the map is used
in the most effective manner possible to reduce exposure to potentially contaminated
groundwater.

5. For new domestic wells with DIMP levels of eight ppb or greater (or other relevant CBSG at the
time), the U.S. Army and Shell Oil Company will pay for hook-up to the SACWSD distribution
system or provided deep well or other permanent solution.

6. Additional elements of exposure control and requirements for alternate water supply are
presented in Section 7.1 of the main text.

Shell Oil Company

Telephone No.: (303) 860-8621

1. To eliminate potential exposure to contaminated groundwater under the Shell Oil Company
properties, Shell Oil Company will execute and record proper documentation (e.g., covenant/
negative easement) for its properties to: (i) preclude drilling of all groundwater wells into any
alluvial aquifer water under Shell’s property for future use until such groundwater no longer
contains contamination in exceedance of groundwater containment system remediation goals
established in the ROD, and (ii) preclude any use of any deeper aquifer water (e.g., Denver Basin)
containing contamination in exceedance of groundwater containment system remediation goals in
the ROD. The recorded documents shall be enforceable by the U.S. EPA, the U.S. Army, and the
State of Colorado, and shall touch upon and run with the land.

2. Deed restrictions on the Shell property shall be in place no later than forty-five days after the
issuance of the ROD.
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Atta hm

Colorado Department of Natural Resources

Office of the State Engineer - Contact: Steve Lautenschlader

1. Alluvial groundwater in the Operable Unit is part of the South Platte River Flow System (which
is over appropriated). Therefore new large appropriations (uses) will not be approved without
appropriate augmentation plans (replacing the water to be used with water from another aquifer
or another off site source). Augmentation plans are often quite expensive and hard to get
approved due to the associated requirements.

2. On parcels less than 35 acres created prior to June, 1972 - One permit for a well is allowed under
a presumption of no injury to other holders of water rights [CRS 3 7-92 -602 (3)(b) (II)(A)]. This
well is allowed for used inside of one dwelling only and may be from any aquifer.

3. On parcels less than 35 acres not created prior to June, 1972 - This land would only come into
existence by being subdivided and would therefore have to go through the County or City
subdivision process and meet applicable regulations (CRS 30-28-101 - a.k.a. SB 35). Prior to
issuance of any permit a water rights and/or an augmentation plan would have to be submitted
and approved by "water court.” (CRS 37-90-137(1) et seq. and/or CRS 37-92-302(2), et seq.).

4. On parcels greater than 35 acres - Permits may be issued serve up to 3 homes, irrigation of up to
one acre of home garden and lawn (person use) and watering of domestic animals and/or
livestock. This use is also allowed under a presumption of no injury to other holders of water
rights[CRS 37-92-602(3)(b) (II)(A)).

5. Permits will be issued for replacement (into the same aquifer) of currently permitted or adjudi-
cated wells as requested. (CRS 37-90-137(1), CRS 37-92 -602(3).)

6. All wells installation must be done in compliance with State of Colorado, Office of the State
Engineer, State Board of Examiners of Water Well Construction and Pump Installation Contrac-
tors, Revised and Amended Rules & Regulations of the Board or Examiners of Water Well
Construction and Pump Installation Contractors (2 CCR 402-2) (most current version).

7. The Office of the State Engineer will include a distinctive notice on each well permit application
correspondence, each well permit, and each drilling permit. The area included in this require-
ment is any part of the Offpost Study Area where groundwater could potentially exceed ground-
water containment system remediation goals. This notice would require the applicant to contact
the Tri-County Health Department and the EPA for information regarding groundwater quality
and the options provided by the Army to avoid use of potentially contaminated groundwater.

8. The Office of the State Engineer will contact the Tri-County Health Department, EPA, and the
Army regarding any application or permit issued with the notice.
South Adams County Water & Sanitation District (SACWSD)

Water & Wastewater - Contact: Larry Ford
1. Rules & Regulations - South Adams County Water & Sanitation District - New Service Area -
February 1992. Application for Service, as well as, Petition for Inclusion within the Boundaries
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Attachment 1

of the District both require that the Property/Parcel owner convey all rights to groundwater for
each Parcel or Subdivision Parcel to the District upon inclusion [{4.0 {4.1.3) & 5.0 {5.1.3)]. The
District may at its sole discretion abandon right conveyed to it and physically abandon the wells
in accordance with the above referenced state Water Well Regulations [5.0 (5.1.4)].

2. Rules & Regulations - South Adams County Water & Sanitation District - Existing Service Area -
January 1992 (Updated February 24, 1993). Application for Service, as well as, Petition for Inclu-
sion within the Boundaries of the District both require that the Property/Parcel owner convey all
rights to groundwater for each Parcel or Subdivision Parcel to the District upon inclusion {4.1
{4.1.3) & 5.0 (5.1.3)]. The District may at its sole discretion abandon rights conveyed to it and
physically abandon the wells in accordance with the above referenced State of Colorado Water
Well Regulations [5.1 (5.1.4]].

3. It is the policy of SACWSD not to serve wastewater without providing water service and vice
versa.

Adams County Water Quality Association Management Agency (see attached By-Laws)
(Wastewater (DRCOG) Clean Water Plan Amendment, 1991)

Member Agencies: City of Commerce City, Adams County, City of Brighton, South Adams County
Water & Sanitation District.
Contact: Board President Harry Tate (Commerce City Councilman)

This Agency reviews and may approve or reject all major additions or changes to sewer lines, lift stations
and plant improvements. Essentially any new line is considered a major line. This Agency is intended
to prevent line overlap and encourage intergovernmental cooperation.

Tri-County Health Department
Contact(s): Tom Butts or Warren Brown
Regulation NO. I-88, Individual Sewage Disposal Systems
Promulgated by the Board of Health of the Tri-County Health Department
Effective Date, February 1, 1988
Pursuant to Title 25, Article 10, Paragraph 104, CRS & Guidelines Adopted by the Colorado
Department of Health

The Health Officer may refuse to grant a permit for the construction of an individual sewage disposal
system where a sewage treatment works is available within 400 feet of the nearest property line and

connection can be made thereto. Section III(3.14) CRS 30-1-1006(1)(a) (Special Districts), 31-35-601
{municipalities), 30-20-416 {counties).

City of Commerce City
Contact: Steve Hause, Community Planning Director
Lands currently within the City of Commerce City
-South of 120th Avenue while west of Highway 2 and then further north to the east.

’21905 402010 Harding Lawson Associates A1-3
1107121495 RO2



Attachment 1

"Commerce City Code - Article V. Subdivisions". Section 17-1 05 - Water Facilities (a) General require-
ments. This section essentially defers water service issues to SACWSD for either connection to the
public water supply system immediately or in some cases allows use of individual wells or community
water systems until lines reach the subdivision when connection is then required. (see SACWSD above)
Building Code (UBC & UPC 1991) - Requires proof of water and sewer taps (or well permit & approved
septic system application) prior to issuance of building permit.

City of Brighton
Contact(s): Chief Building Official, City Planner

- Areas north of 120th Avenue including the triangular area between Peoria and State High-

way 51, north of 112th/Highway 2
"Land Use and Development Regulations and Guidelines" (Zoning Regulations)
"Subdivision Regulations” Section V, (B.) The subdivider is required to provide and connect the
following utilities (Water lines and fire hydrants, Sanitary sewer lines, . ..) to existing public systems.
Building Code (UBC & UPC 1991) - Requires proof of water and sewer taps (or well permit and approved
septic system application prior to issuance of building permit.
Water & Sewer service are provided by Brighton Utilities Department within the City. Connection to the
municipal water system may be recommended for developments within two miles of the current City.
However, staff recommendations may not be included as part of the final approval by the City Council.

Adams County

Contact(s): Planning Dept., Director of Planning and Development, Building Dept.
Remainder of Lands in the Offpost OU not in Brighton or Commerce City
See attached "Development Review Overview"
Adams County Zoning Regulations
Adams County Subdivision Regulations
Building Code (UBC & UPC 1991) - Requires proof of water and sewer taps (or well permit and approved
septic system application) prior to issuance of building permit.
Staff recommends connection to public water and sewer if with a reasonable distance, however, these
recommendations may not be retained by either the Planning Commission or Board of County
Commissioners.
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Attachment 2

LAND AND WATER USE, MANAGEMENT, AND APPROVAL PROCESSES
ADAMS COUNTY, CITY OF BRIGHTON, COMMERCE CITY



City of Brighton
Land and Water Use, Management and Approval Processes

Yes
(Use by Right) Seek approval for Seek Rezoning
This means the imended use Conditional Use This requires a staff review,
is appropriate based on the This requires a staff review, a Plarming Commmission
current zoning of the a Plaming Commission hearing and an approval by
property hearing and an approval by the City Council

\ the City Council

Proceed to the Building Department if Approved
* Conditions may be placed or removed on the property use at the Planning Conmission or

City Council levels.

Comumnents are solicited from other Agencies (local and state)

i

Department
Building permit process (UBC 1991, UPC 1991)

A water source and method of sewage disposal are required

/

Water
Poblic Water Supply
Currently gyailable on site

Yes
Brigiton Utilities

No
Brighton Utilities
Extend mains after approval

No
Colorado Department of Naturat

Resources,
Office of the State Engineer Well permit
will be flagged if issued
Commumity Well System or Private Well

prior to issuance of a Building Permit

-

Sewer
Public Sewer

Currently available on site
Yes
Brig} Uit
No

Brighton Utilities
Extend mains after approval by the

Adsms County Water Quality Association

No
Septic System (TCHD)



Adams County
Land and Water Use, Management and Approval Processes

Is the propertv property zoned for the imtended use?

Yes Almost* No*
(Use by Rught) Seek approval for Conditional Seck Rezoning
Tlos meams the mtended use Use This requires a staff review, a

is appropriate based onthe  This requires a staff review,a  Planning Commission hearing
current zomng of the propeny Plammmg Commussian hearmg andanappmvaiby_tht_:Board
mmm"dbyrﬁglsoard of Comnry Camrmssioners

\\ of County Commmitssioners /
Proceed o the BxﬂdinlgDeparmmiprpmved
* Conditions may be placed or removed as part of the approval of the yse at the Planning

Commussion or Board of County Commussioners levels.
Comments are solicited from other Agences (Iocal and state)

Bulding Deparmment
Building permnt process (UBC 1991, UPC 1991)

A wurer source and method of sewage disposal are required
pnor to1ssuance of a Buildng Permnt

e N

Water Sewer
Puoblic Water Supply Public Sewer
Curremty evatizble on site Currendy availsbla an site
Yes Yes
Bnghtwon or SACWSD Brigirmon or SACWSD
No No
Colorado Department of Narural Resources, Septic Svstem (TCHD)
Office of the State Engmeer Well permit will
be flagged if issued
Commnumty Well Svstem

Private Well



Commerce City
Land and Water Use, Management and Approval Processes

Is the zoned for the intended use?
Yes No*

(Us= by Right) Seek & for Seek Rezoning

This means the intended use Cond:hnnalUse This requires a staff review,
is appropriate bascd on the This a staff review, a Planming Commission

amznningof the ap Commission hearing and an approval by

hmmgmdanappmvalby the City Coungil

the City Council

\

* Condiitions may be placed or removed
City Council leveis.
Comments are solicited from other

to the

e

ng Department if Approved
the property use at the Planning Commission or

(local and state)

Department
Building pm?m (UBC 1991, UPC 1991)

A water source and
P or to i
‘Waé
Public Water Supply

Currently available on site

Yes
SACWSD

No
SACWSD
Extend mains after approval by SACWSD

No
Colorado Department of Natural
Resources,

Office of the State Engineer Well permit
will be flagged if’ issued
Community Well System or Private Well
until SACWSD is available

of sewage disposal are required
of a Building Permit

Sewer
Public Sewer
Currently available on site

Yes
SACWSD

No
SACWSD

Extend mains after approval by the
Adams County Water Quality Association

No
Septic System (TCHD)
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REGULATION NO. 1-88

INDIVIDUAL SEWAGE DISPOSAL SYSTEMS

Promuigated by the
Board of Healith of the
Tri-County Health Department

Effective Date -
Februarv1, 1988

Pursuant to Title 25, Article 10,
Paragraph 104, Colorado Revised Statutes
and Guidelines Adopted by the
Colorado Department of Heaith
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demonstrate <==at 5o hazard cor nuisance exists on the
property.

Denials cof per=its shall be made in writing by the Health
Officer stating —easons Zfcr the denial and reguirements for
recensideraticn of the application.

The Health Cfficer may refuse +¢o grant a perzit fcr the czn-
strgetion of an individual sewage disposal system where a2
sewage treatment works is available withkin 400 <feet ci-the
nearest property line and connection can be made therets.

Any applicant wnc is denied a csmstruction permit, ST any
person who is adversely afZfected by the denial cr issuance cf
a permit, withina thirty (30) days following sucs ‘denial, nay
reguest «nd receive 2 hearing before the Board oI Eealil.

The State Administrative Procedure Act (Article 4 cf Title
24, C.R.S.) shall govern any hearings held by the Deparment
under the "InéiviZual Sewage Cisposal Systems Act.” .
The issuznce cf a permit and specifications of +t2r=s and
conditions therein spall nct constitute assumpticn ST Sreate
a presumpticn tT32t the Departient or its emplovees 2ay e
liable for the fzilure cf any system nor act as a cerzilfica-
ticn that the ecuipment used in the system c¢r any csSzpenhent

thereof used in its operatisn or that the system £3r wnich

o

the per=zit was issued insures csntinucus compiiance wWitl th
provision of Tisle 25, Articie 10, C.R.S. 1973, the rules and
regqulaticns adcsted thereunder cr any ter=s and conéitisns cf
a permit.

I CATTICON TELOUTZEMENTS:

The applicaticn srhall include sucl infermation, datz, glans,



§17-104

shall determine: No subdivision shall be ap-
proved uniess:adequate drainage will be
rrovided, continucusiy, to an adeguate
drainage watercourse or regionai faciity.

The city council may, when it considers it
necessary for the heatth, safety, or weiiare
of the publici.inetuding conservation of
tary facilities, prohihit the subdivision of
any portian .ofsthe property which lies
within the floodpiain of any stream or
umnagem.ﬁoodmammsnaﬂbn
preserved from:any and zil destrucyon or

damage resuiting from clesrmg, grading,
or dumping ofearth or other materiais.

(Ord. No. 102¢, § 1, 6-21-93)

Sec. 17-105. Water fachities.

{a) Genera! requrements.

1)

2

{3

1)

The appiicant shall extend or create & po-
table water supply svstem capabie of pro-
viding qomestic water use anc fire protec-
tion, according to approval by the
approoriate fire district and the South
Adams County Water and Sanitarion Dis-
e,

Where 2 public water main is accessible,
the pdivig 1 i ‘E.]

facilities (incinding fire nydrants) subiect
to the specifications of the South Adams
County Water and Saniraticn District and
the appronmisate fire districs.

All water mains shall be 2 minimum of

"eignt (8) inches in diameter, and shall be

subject tc approval of the Scuth Adams
County Water and Sanitarior District ana
the appropriate fire district

Indiziduz! wells, central warer systems.

At the discretion of South Adams County
Water and Sanitation Disticr. individual
wells may pe used or a central water system
provided In such a manner that an age-
guate supply of potabie water wiil be avail-
able to every ot in the sundivision Water
sampies sheil be submitted to the Tri-county
Heair: Deparonent and the siate water con-

Sz N 17

(2)

COMMERCE CITY CODE

servation board &s deemed necessary by
such entities to ensure a potable water
supply.

The applicant shall agree, as a condition of
approvel for an individual well or central
water system, that a conmection to a public
The applicant shail make arrangements for
future water service at the time the pist

(Ord. No. 1026, § 1, 6-21-93)

Sec. 17-106. Sewerage facilities.

{a) General requirements.

D

(2}

facilities in a manner prescribed by the
South Adams County Water and Sanita-
tion District construction standards and
specifications. All pians shall be designed
in accordance with the ruies and reguias-
tions and stamgards of the South Adams
County Water and Sanitation District and
the Tri-county Health Department. Plans
shall be approved by these agencies prior to
approval of the final plat by the city council.
The applicant shall extend the sanitary
sewer district systems for the purpose of

providing sewerage facilities to the subdi-
vision, subject to the provisions of pare-

graph (b} below.

(b} Connection to South Adams County Water

1

If South Adams County Water and Sanita-
tion Distrier facilities are accessible and a
sanitary sewer s piaced In a Street or ease-
ment abutting upon the property, the owner
thereof shall be required to connect to the
sewer for the purpose of disposing of waste,
and it sheil be uniawful for any such owner
or occupant to maintain an individual
sewage disposal system.

Where Somth Adams County Water and
Sanitatior Disirict Systems are not regson-
2biy accessible, but will become availaoie



3

PLANNING AND DEVELOPMENT

within a reasonahje time. the appiicant may
choose one (1) of the following atternanives:
a. Central sewerage svstem, the mainte-
nanee cost to be assessed against each
property benefitted. Where pians for
the future provide for toe South Adams
County Water and Sanitarion District
to install the sewer iines the laterais
and mains of the deveionment shall be
in conformance with the pians of the
district and shall be ready for connec-
tion to the proposed sewer mains of the

the swreet curp to a point in the subdi-
vision boungary where 2 future connec-
tion with the South Adams District
from the buiiding to the street line and
a connecdon sball be avaiiable in the
strocmre to connect from the individnai
disposal system to the South Adams
County Water and Sanitation District
system when it becomes avaiianle. The
sewer systems shall be capped until
ready for use and shall conform to all
plans for mstallations of South Adams
County Water and Saxitation District,
whnere they exist. and snall be ready
for ccnmection to the sewer main
Where South Adams Coznty Water and
Samitation Distrier faciiities are not reason-
ably accessible. and will not become gvaii-
able within a reasanahbie period of time the
applicant may, at the discreton of South
Adams County Water and Santtarion Dis-
trict and with the approvai of Tri-County
tems as follows:

a For medium- and high-Gensiry residen-
dal R-2, R-3) and nonresidentiai aress,
2 cemrat sewerage system chall be in-
statied. The appiicant saai: inszall ail
sewer lines, laterais anad mains to pe
in conformeance wita plans of the Soutx
Adams County Warer and Sanitarion

Supp. No. 1T

§ 1710

District and shall be reaqgy for connec
tion to the public sewer main when the
main becomes avaiiable.

b. For low-density residential (R-1) areas
sewerage Systems may be used. subject
to approvai of the South Adams County
Water and Sanitation Districs.

(4) Where individual disposai systems are pro-

posed, minimum lot areas shall coniorm to
the requirements of the zoning ordinance
and percoiation tests and test hoies shall be
made as directed by the Tri-County Health
Denanznenta:ndther&mlrsmbmm&to
thecenarmmtofmmmmnyaevelopmem
Themamdualmsoosalsysnem,mcmmng
thesxzeoftnesepnctanksamazeofthe
tile fields or other secondary treatment de-
vice, shall be approved by Tri-County
Heathenmnentpnorwﬁnmanmval
of the piat by the city council

{Ord. No. 1026, § 1, 6-21-93)
Sec. 17-107. Sidewniks and traiis.
(a) Reguired improvements.

(1

(2)

be inciuded within the dedicared nonpave-
ment right-of-way of all roads as described
in design standards of the city, uniess
waived by the city councii as not being re-
guired for the public heaith safery, and wel-
fare of the inhabitants of the city.
Concrete curbs angd gutters are required for
ail streets where sidewalks are required by
this artcie or where required at the aiscre-
tion of the city council for the public heaith,
safety, and weliare of the innabitants of the
city.

in recidential subdivisions, 2 median Strip
mgrzssedorlandmenareasatleastﬁve
{5) feet wide snall separate aii sidewaiks
fmman}acentcums.unlsswmveunyth.
city council as not bemg reguired for the
public heaith, safety, and weifare of the in-
habitants of the aty.

(b; Pedestricn cceess.

(1

1177

in order to faciiitate pedestrian access om
the streets to schoois, parks, playgrouncs
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&Adams County, Colorado

Development Review Overview

A Citizen's Guide to the Process of Reviewng
Applications for Land Development and LanZ Use
Permitting for Adams County



Summary

This document is designed to provide a brief overview of the process for
making land use decisions in Adams County and who participates in the
process. Its purpose is to give citizens %e background they need to
effectively participate in that decision-making process and influence
decisions that affect them. The term "land development” is intended to be
general and inciudes rezonings. conditional uses, subdivisions and
exemptions from subdividing. variances. special uses and certificates of
designaton. Except for differences between which board or commission
makes the ultimate decision. the steps that are taken to make the
particular decision are very similar. Adams County has land use
jurisdiction over all public and private property located in the
unincorporated portons of the Countv. The Countv_does not have land use
jurisdiction over any property located in a Citv.

The Process

The steps that are taken when an application for land development is
made are the following:

1. A potential applicant calls or visits the Planning and Development
Deparunent and discusses their land development idea. The staff advises
what action would need to be taken to achieve the end resuit that is
desired.

2. A “pre-application meeting” is scheduled. For simple and straight-
forward applications. the pre-application meeting may take place dunng
the initial contact by a potential applicant. An exampie of such an
application could be a variance from the side yard setback to construct a
garage. More complicated applications. such as the platting of land for a
new two-hundred acre subdivision. would require research by the staff to
be knowiedgeabie about a given area or property so that a meaningful pre-
application meeting could be conducted.

Pre-application meetings have two purposes: a} to advise potential
applicants what they need to submit in order for their application to be

placed on the appropriate agenda. and b) to advise applicants what the
staff reaction to an application is likely to be. given what we know about

the issues that are likely to affect that application.

3. An application is submitted. The staff reviews it for compieteness and
if it is complete, it is placed on the next available agenda for the
appropriate board or commission which meets the notice and referrai
time requirements.

4. Copies of the application materials . are mailed out to a number of
governmental agencies and any citizen's groups that have expressed a
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being appliedfor. asks for comments within a deadline. and provides the-
name of the’staff person who can answer guestions about the application:

5. Lettersiare mailed out to property owners near the site of the

application. “Ir the case of Board of Adjustment hearings, abutting property-
owners are-mailed letters. In the case of Planning Commission and Board

of County Cammissioner hearings. property owners within at least S00 feet

are mailed letters. These distances may be expanded at the discretion of

the County Staff

6. The staffireviews the application and writes a written report with
consideration: being given to the criteria for review of the particuiar-
application .and the comments received from citizens and agencies. The
report is sent>to the appropriate Board or Commission for their review

prior to their*Hearing.

7. The public-hearing is held and a decision is made on the application.

The Board of-Adjustment makes a finai decision on variances and special
uses. The PEmning Commission makes a recommendation to the Board of

Commissioners” who, in turn. make a final dec:ziom 'n re=zonings.

condiﬁnnalfx'f_sfps. Subdivisions and certificates of desicnatizn. Zxcept for

minocr differences, the Board of Commissioners, the Planmung Commission

and the Board of Adjustment conduct their hearings in a very similar

manner. First. the staff introduces the case with a brief summary of what

is being appilied for and provides the staff recommendation. Next. the

applicant makes a presentadon of the application and responds to the

staff's recommendation and any conditions being recommended. After the

applicant has made the presentation, the public is invited to be heard.

The Chairman will ask for public comment in favor of the application. in

opposition to it. and any questions that the public has for information oniy.

Often. questions are asked by those who are speaking in favor or in

opposition or-just for information. . At the conclusion of the public input

portion of the-hearing, the appropriate persons (usually the applicant but

aiso staff or-a.board or commission member} will answer the questions

which have been asked. At any time during the hearing. a board or-
commission member mav be recognized by the chairman in order to ask -
questions or get clarification of the information being given. The

application is then discussed by the board or commission members and a.
moton for action on the application is made by one of the members. A

majority vote of the board or commission is reguired for the motion to

pass. with one exception {see Glossary of Terms. Appeais of Administrative

Decisions). ’

The Plarmming Commission

Planning Commissioners are citizens appointed by the Board of County
Commissioners. Thev have three basic duties: |
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1. To adopt and amend. as appropriate, the County Comprehensive Plan.
This Plan is the official policy of the County for how the County shouid

and develop (or redeveiop) in the future. The Plan provides guidance
or decisions topbe made oz?pdelvrrlelopment applications and public capital
improvement projects. The Plan is not regulatory; it is a statement of
policy. The Planning Commission functions as a legislative body when they

2. To review applications for land use changes and land subdivision and
recommend action on those applications to the Board of Commissioners.

In making their decision, the Planning Commission considers the
consistency between the application and the Comprehensive Plan, the
compatibility between the requested development and existing
development in the area. and the ability of the proposed development to
meet the requirements of the Zoning Regulations or Subdivision
Regulations, as appropriate. The Planning Commission functions as a
quasi-judicial body when they perform this duty.

3. To recommend adoption of the County Zoning Regulations and
Subdivision Regulations. The Planning Commission may recommend
amendments to the Zoning Regulations and Subdivision Regulations but
the Board of ‘Comumissioners has the final decision-making authority on
regulatory amendments. The Planning Commission functions -as a

legislative body when they perform this duty.

Ihe Board of County Commissigners

The County Commissioners are the elected representatives of the citizens.
They perform many duties other than those relating to land devel

applications and only their duties concerning land development
applications are discussed here. The County Commissioners make the
finai decision an all change of use applications, subdivisions and regulatory
amendments. They hold public hearings in a similar manner to those of
the Planning Commission. The County Commissioners consider ail the
input that the Planning Commission does plus the Planming Commission
recommendation in making their decision on an application. The Board of
County Commissioners functions as a quasi-judicial body when they hear
change in use or subdivision applications and as a legisiative body when

they hear proposed regulatory amendments.
The Board of Adinstment

Board of Adjustment members, like the Planning Commissioners. are
citizens appointed by the Board of County Commissioners. The Board of
Adjustmment hears applications for variances., special uses and appeais of
administrative decisions. Unlike the Planning Commission, however, the
decisions of the Board of Adjustment are finai and not appeaiable to the
Board of County Commissioners. The Board of Adjusoment functions as a
quasi-judicial body.



Planning and¥eveiopment Department Staff

The staff meimbers of the Planning and Development Department (staff)
are empioyees—of the County. The Director of the Department reports to
the County-ABrinistrator who. in turn. reports to the Board of County
CommissionefS— Staff administers the processes for land development
applicationss provides public information. and makes recommendations to
the appropridfe*board or commission on the particuiar applications.

Glossary of Térms

Appeal of ar=Administrative Decision—The Zoning Regulations delegate
authority toSCtunty staff to make administrative decisions. These staff
members maysbe the Director of Planning and Development, the Chief
Building Official. or other County staff. An appeal may be made to the
Board of AdjGstment by an applicant concerning an interpretation of the
ZamngRegulaﬂnns deniai of a building permit due to a zoning standard.
or some other=decision which is not agreed with by the appiicant. The
Board of Adfustment reviews the decision made and may uphoid it or
reverse it imsWiiole or in part. For a decision to be reversed. four of the
five Board oftAdjustment members must vote for the reversal of the
decision.

Certificate of-Designation—A type of use approvai that is limited to waste
management-operations such as landfills or waste incinerators. Certificate
of Designation is a State of Colorado review process that requires a
recommendation of approval by the Colorado Department of Heaith before
the County-mmy grant a certificate. The State review involves technical
considerations concerning whether a proposed operation will be
consistent with-the State's waste management regulations. The County
review involves land use considerations such as compatbility with a
mgmﬁ&tonthemmprehenstvemanobjecﬁv&s for an area and

traffic impacts.

Compatibility—A condition that exists. or is believed to be passihle.
between two orrmore uses whereby the conduct of one use does not injure
the ability to conduct another use. It does not mean that the uses are the
same or even .similar. It does mean that if uses are compatible, property
owners may use their properties without being unreasonably affected by
the other use(S) .

Conditional UBe-An additional use of land within a given zane district, not
otherwise allowed as a use-by-right, that may be authorized by the Coumty
and may be restricted by conditions to establish compatibility between the
use and adjacent uses. Conditional uses may oniv be authorized by the
Board of Commissioners after review by the staff znd the Planning
Commission in“a due process review.



Due Process--A method of making decisions that is based on following
previously adopted rules of procedure. In the context of land development
review. it means a process for making those decisions that ensures that ail
parties have an ortunity 10 provide information on an equal basis Wwhich
is intended to uence the outcome of the decision-making process.

Ex Parte Contacts—A legal principle that means contact by a decision-
maker in a quasi-judiciai decision-making process with a party or parties
to an application outside the public hearing. A party to an application is
the applicant, affected citizens, or any other person who will potentially be
benefitted or .injured by the action taken on the application. Ex Parte
contacts shouid be avoided so that all parties to an application may have an
equal opportunity to provide information in the public hearing and
influence the ultimate decision.

Legislative Process—A decision-making process that seeks information
from all citizens on a matter of community-wide interest. Citizens are
encouraged to contact their elected or appointed representatives and
provide their-viewpoint on such matters on a formal or informal basis.

Quasi~Judicial Process—A decision-making process that bases a decision on
previousiy-established criteria for making the decision. Citizen input is
encouraged that provides intormation concerning how an application does.
or does not, meet those criteria. The input 'is restricted to a public
hearing where the input is made and decisions are reached.

Special Use—Any use of land. not prohibited within the zome district,
authorized by the Board of Adjustment after a due process review, for a
period not to exceed five vears.

Subdivision. Regulations--The document approved by the Board of
Commissioners that provides for the standards by which land is divided
into smailer parcels or combined into larger parceis 